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CRIMINAL LAW. 
MURDER. 


The cases of the People v. Joseph Clark, and The same v. James 
Sullivan, reported in our present number, having excited especial 
interest, and being in themselves important as defining the law of 
Murder under the first subdivision of the statute of Murder in this 
State, we have felt ourselves at liberty to occupy more space than is 
usually devoted to a single case. The main question of law involved 
being the same in both cases, our report of facts extends alone to the 
case of Clark, with the decisions zm extenso, in both cases. 

The history of the case of Clark is this: The prisoner was tried aid 
convicted at the New York Oyer and Terminer, before Hon. J. W. 
Edmonds, presiding Judge, in September, 1851, of the murder of 
George T. Gillespie, one of the police officers of the city ; and sen- 
tenced to be executed on the 2ist of November, 1851. On the day 
previous to that appointed for the execution, Judge Edmonds allowed 
a writ of error with a stay of execution, to the Supreme Court, for the 
purpose of reviewing a supposed error in the charge. The Judge, as 
will be seen by the case, charged that if the prisoner struck the blow 
with intent to kill, it was murder, although the intent was formed at 
the instant of striking the fatal blow. To this construction of the first 
subdivision of the statute of murder, the counsel for the prisoner excep- 
ted, and the question presented was the correctness or incorrectness 
of this construction. The case was argued upon the return to the 
writ of error before the Supreme Court, of the first Judicial District, 
in February, 1852, by Hon. Robert H. Morris, for the prisoner, and 
N. Bowditch Blunt, Esq., District Attorney, for the people; and on 
the sixth of May, in May term, 1852, the Supreme Court reversed 
the judgment of the Oyer and Terminer and awarded a new trial. 

Prior to the decision of the case by the Supreme Court, a law 
was reported by the Judiciary Committee of the Senate authorising 
writs of error in behalf of the people in certain cases. (A copy of the law 
is annexed (1). The necessity for a law of this character, which it 





(1.) “Writs of error to review any judgment rendered in favor of any defendant upon 
any indictment for any criminal offence, except where such defendant shall have been 
acquitted by a jury, may be brought in behalf of the people of this State by the District 
Attorney of the county where such judgment shall be rendered, upon the same being 
allowed by a justice of the Supreme Court; and the Court of Appeals shall have full 
power to review, by writ of error in behalf of the people, any such judgment rendered in 
the Supreme Court in favor of any defendant charged with a criminal offence.” Chap. 
82, § 1, Laws of N, Y., p. 76. 
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will be observed carefully excepted cases of acquittal by a jury, and 
simply conferred the power to review judgments of inferior Courts, 
rendered as matter of law, in favor of a defendant charged with a 
criminal offence, and to the Court of Appeals to review such judg- 
ments rendered by the Supreme Court, grew out of the decision by the 
Court of Appeals in the case of Zhe People v. Corning, 2 Comst. p. 
1., in which the Court decided, after twenty years’ practice to the 
contrary, after having repeatedly entertained such writs (the power, 
however, not having before been questioned), that a writ A i error 
in behalf of the people would not lie in a criminal case. The bill as 
reported by the Judiciary Committee, was unanimously adopted by 
the Senate and sent to the Assembly,—was there amended, and, as 
amended, unanimously adopted and returned to the Senate, where the 
amendment was unanimously concurred in, and it became a law on the 
22d of March, 1852, nearly two months before the judgment of the 
Supreme Court. Under this law the District Attorney of New York ap- 
— for and obtained from Judge Edwards, one of the Judges of the 

upreme Court, who had decided the case, a writ of error to the Court of 
Appeals. At the June term of the Court of Appeals, the case was 
called on by the District Attorney, and, upon notice previously given 
by the counsel for the prisoner, a motion was made to dismiss the writ 
of error. The grounds of the motion were four: 

First. That the statute was not retroactive, and was only intended 
to apply to cases arising after its passage, and that, by the record 
before the Court, it appeared that the judgment of the Supreme Court 
had been rendered before its passage. 

Second. That assuming the judgment to have been rendered sub- 

_ sequent to its passage, the judgment would refer back to the time of 
the argument, which was before its passage, and that the rights of 
the prisoner were to be considered as having vested at that time. 

Third. That the statute was only intended to embrace judgments 
on demurrer and not cases of this description. 

Fourth. That the law was an ex post facto law, and therefore un- 
constitutional and void. 

In reply to the first proposition the District Attorney introduced 
affidavits and a certified copy of the rule for judgment in the 
Supreme Court showing that the word February in the record was a 
clerical error and that in fact the judgment was not rendered until 
the sixth of May, subsequent to the passage of the law. 

To the second, that no right vested in the prisoner until the judg- 
— of the Court, and that up to that period he stood a convicted 

elon. 

To the third proposition he replied that the Statute was intended 
to embrace every kind of judgment, except upon acquittal by a jury, 
and more especially to meet cases of the precise description then be- 
fore the Court. And to the fourth point: that it possessed none of 
the featiares of an ex post facto law, but was a mere remedial statute, 
giving a power of review and conferring for that purpose additional 
Jurisdiction upon the Court of last resort. The Court reserved the 
question and directed the argument to proceed, and at the ensuing 
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October term denied the motion to dismiss, reversed the judgment 
of the Supreme Court and affirmed the conviction and judgment of 
the Oyer and Terminer. It was further ordered by the Court of Ap- 
peals, that the record be remitted to the Supreme Court, with direc- 
tions to that Court to proceed to pass the sentence of death anew. 

The remittitur was filed in the Supreme Court on the 21st of Oc- 
tober, and on motion of the District Attorney, a writ of Habeas Cor- 
pus was issued pursuant to 2 R.S. p. 659, sec. 23, 24, to bring the 
prisoner before that court, returnable on 29th October, on which day 
the prisoner was brought up, and the Court not being prepared to 
act, was remanded to be brought up at a subsequent ported. At last, 
on the fourth of December, the prisoner was brought before the Su- 
preme Court and argument had, as well upon the questions previously 
argued before the Court of Appeals on the motion to dismiss the writ 
of error, as upon the additional ground, that the prisoner not having 
been personally present before the Court of Appeuls during the argu- 
ment and at the time of rendering judgment, that Court was without 
jurisdiction and their judgment a nullity. The District Attorney, 
declining to argue the questions already decided in the Court of 
Appeals, met the new point presented, contending that proceedings 
after judgment in the nature of a review formed no part of the ¢rial, 
contemplated by the Statute 2 R. S. p. 734, sec. 13, and that the perso- 
nal presence of the prisoner was not necessary. Various cases were 
referred to establishing the practice, and after an elaborate argument 
the Court adjourned the matter for decision until the 18th of Decem- 
ber. On that day the prisoner was again brought up and the objec- 
tions of his counsel being overruled, the Court decided that no legal 
reasons existed against the execution of the sentence, and in conformity 
with the Statute issued a warrant to the Sheriff fixing the execution 
for the 11th of February, 1853. 

The foregoing and as we believe, strictly accurate statement of the 
proceedings in this interesting case, a case which has excited consider- 
able comment at the hands of those, who, ignorant of the facts as 
they were certainly innocent of legal knowledge, have ventured to 
pronounce the law cruel and inhuman, an anomaly in criminal 
jurisprudence—a law for the strong against the weak—for the oppres- 
sor against the oppressed; has been deemed necessary to the elucida- 
tion to the minds of our legal readers, of the grave questions involved 
and the important principles thereby established. The main point 
involved and finally settled by this decision is, that a killing with an 
intent to kill, although that intent was formed at the instant of striking 
the blow, is murder within the first subdivision of 2 R. 8. p. 657, sec. 
5, which declares killing to be murder, “when perpetrated from a 
premeditated design to effect the death of the person killed, or of any 
human being.” 

This we had always -understood to be murder independent of the 
Statute, and that the killing with the intent to kill, no matter when 
that intent was formed, was the express malice of the Common Law, 
and we confess our surprise that the Supreme Court should have 
arrived at a different conclusion. In addition to the cases cited to 
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sustain the correctness of the charge of Judge Edmonds, in the Oyer 
and Terminer, we beg leave to call attention to the case of The State 
v. Beauchamp, 6 Blackf., p. 8300, decided in 1842, which we believe 
was not referred to. The prisoner was in this case convicted of 
Murder. The facts of the case were brief. “It appeared in evidence 
that the prisoner went to the house of the deceased to inquire into 
something which his daughter had said of him. They had an inter- 
view, in which the prisoner became furiously angry and uttered 
threats. While his wrath was yet high, the deceased entered the 
room and interposed, using the language of remonstrance. The 
prisoner drew a knife, and plunging it into his breast killed him 
instantly. The blade of the knife was six inches long and one and a 
half wide. The prisoner immediately made his escape.” 

The Court charged the Jury “that if homicide be committed in a 
sudden heat by the use of a deadly weapon, no provocation given by 
mere words will reduce the killing to manslaughter ; that the question 
should never be, was there anger merely? but was there legal provo- 
cation to such anger? that the use of a dangerous weapon, under a 
provocation by words only, or under no provocation, was always evi- 
dence of malice aforethought ; that, to constitute malice aforethought, 
it was only necessary that there should be a formed design to kill, 
and that such design might be conceived at the moment the fatal 
stroke was given as well as a long time before; that malice afore- 
thought means the intention to kill; and that when such means are 
used as are likely to produce death, the legal presumption is that 
death was intended.” 

The doctrine here settled is precisely that laid down by 
Judge Edmonds and sustained by the Court of Appeals, and in 
approving the judgment in the case cited the Supreme Court of 
Indiana say, “ with more pain at the result than difficulty in deciding, 
we are constrained to pronounce that the judgment of the Circuit 
Court must be affirmed.” 








Court of Appeals. 
(State of New York.) 


Before RUGGLES, Chief Judge, and GARDINER, JEWETT, JOHNSON, EDMONDS, 
WATSON, MORSE and WELLS, Judges. 


Tue Peorxe or tae State or New York, Pramrirrs wv Error, against 
JosepH Ciark, DEFENDANT IN Error. 


KILLING WITH INTENT TO KILL, ALTHOUGH THE INTENTION WAS FORMED AT 
THE INSTANT OF STRIKING THE FATAL BLOW, IS MURDER. 


“ Killing with the intent to kill, although the intent be formed at the instant of striking 
the fatal blow, is murder under the first subdivision of the statute.”—Johnson, J. 

‘*The designed killing of another, without provocation and not in sudden combat, is none 
the less murder because the perpetrator is in a passion.” 
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The question for the jury, in cases of mutual combat, should be, ‘“ Whether there has 
been sufficient time to cool, and not whether in point of fact the defendant remained 
in a state of anger.” 

“The intent to kill may be inferred from the nature of the weapon used, and the number 
of blows given by it.” 


The prisoner, defendant in error, was tried and convicted in the 
New York Oyer and Terminer, of the murder of George T. Gillespie, 
a police officer of the Fourth Ward of the city of New-York. On the 
trial certain exceptions were taken to the charge of the Court, and to 
the refusal to charge as requested, and upon writ of error the judg- 
ment of the Oyer and Terminer was reversed by the Supreme Court 
of the first judicial district. The people thereupon brought error to 
this Court under the act of 22d March, 1852. 

The facts of the case, as presented by the bill of exceptions, are as 
follows : 

“(On the trial of the indictment it was proved by the testimony of 
Michael Sullivan, that about one o’clock in the morning of the tenth 
of July, 1851, George T. Gillespie, the deceased, in company with 
witness, they being two of the police officers of the Fourth Ward, in 
the city of New York, were on patrol duty at the corner of Cherry 
and Oliver streets in said Ward. That while so on duty they heard 
a noise, as of persons preparing to fight, some few doors up in Oliver 
street. That they proceeded to the place, which was nearly opposite 
68 Oliver street, and there found seven or eight persons who were 
very noisy, and two of whom were apparently about to fight, one of 
them having taken off his coat. These persons were sailors. The 
deceased remarked, “ You had better go to your boarding-houses.” 
One of them (John D. Brown, who was impleaded in the indictment 
with the prisoner), remarked, “I board here,” pointing to a public 
school house directly opposite. Sullivan replied, “ No, this is a public 
school.” Then says he, “I board next door.” Deceased then said 
“you had better go home;” others of the party had meanwhile 
crossed over the street. Brown still hesitating, deceased took hold of 
him gently by the arm to lead him to his boarding-house. Brown 
clinched deceased, and they were separated by Sullivan. They then 
cy on a few steps towards the boarding-house of Brown, when 

rown again clinched deceased, and Sullivan again broke his hold, 
remarking, “* Let us take him to the Station House.” Deceased re- 
plied, ‘* No, we’ll get them home.” Deceased then got Brown so far 
as the alley-way where he said he boarded, when he again clinched 
deceased and tried to throw him. Sullivan again interfered, and in 
the scuffle, struck Brown with his club and succeeded in getting him 
in the alley. After going a short distance up the alley Brown broke 
away from Sullivan and ran out, leaving Sullivan in the alley. De- 
ceased had previously gone out of the alley; shortly after Sullivan 
heard a blow. He closed the gate and placed himself against it on 
the inside. Efforts were made from the outside to force the gate, and, 
after some resistance, Brown, by prying, succeeded in so far opening 
the gate, that, by stooping, he forced an entrance, and Sullivan then 
struck him on the head, partially knocking him down, and ran out of 
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oe “Sided crying murder; Gillespie was then lying on the side . 
walk. 

It was proved by other witnesses that there was a great noise and 
indications of a fight among the sailors when the two policemen came 
up and requested them to disperse; that some of them left, the priso- 
ner and Brown remaining; that the conduct of deceased was mild and 
forbearing, and that his efforts were directed towards endeavoring to 
induce the men to go home. That while deceased was standing near 
the alley-way, on the side walk, Brown and Sullivan being at that 
time in the alley-way, the prisoner came up and struck him on the 
head a violent blow with a heavy cart rung, of the length of about 
four feet, and of the thickness of a man’s arm. That deceased 
immediately fell with his head towards the street, partially over the 
curb stone. That the prisoner then struck at the gate and endeavored 
to force it; then returned and struck the deceased, while lying on the 
side walk, three blows on the head with the same cartrung. That he 
then went to the house No. 68 Oliver street, where he boarded; went 
up stairs in a hurry and seated himself on the bed, remarking to a 
person in the room, “ That he was coming up street, and saw two offi- 
cers beating a sailor-man; that he knocked one of them down, and 
thought he had put a se¢ on him.” He was shortly after arrested in 
bed, and, at the time of his arrest, said he knew nothing about it. 
Several witnesses testified positively to the number of blows struck 
by prisoner after deceased was knocked down, and to the identity of 
prisoner. Two cartrungs were found near the place, one having the 
marks of blood on the larger end, and marks of blood and the indi- 
cations of blows were found on the gate-post and gate. 

These rungs were identified as belonging to a cart which was stand- 
ing, at the time, in the street, two or three hundred feet from the place 
where deceased was struck. 

The body of deceased was taken to the Fourth Ward Station House 
and thence to the Hospital, where he died the same night. On a post- 
mortem examination, his skull was found to be fractured on the left 
side, back of the ear at the base, extending from ear to ear; this was 
a comminuted wound, the bone being broken intosmall pieces. Seve- 
ral other wounds were found on various parts of the head, all evidently 
caused by blows with a blunt instrument. The fracture on the back 
of the head was proved to have been the cause of his death. There 
was no evidence to show that the prisoner was in any way interfered 
with personally by any one, or that any provocation was given to him 

ersonally for his assault on the deceased. It was proved that 
rows head was cut, his shirt bloody and his hair matted with blood. 
The cause having been summed up by Robert H. Morris, Esq., for the 
prisoner, and the District Attorney for the people, the counsel for the 
prisoner requested the Court to charge— 

1st. If Clark had reason to believe that undue and improper 
assaults were being committed upon his friend Brown, he had a right 
to interfere for his, Brown’s, protection; and if in his defence he 
exceeded the power he was justified in using, he would not be guilty 
of murder, but of one of the degrees of manslaughter. 
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2nd. The weapon used is not evidence of the premeditated 
design. 

3rd. Death caused in the heat of passion, with a dangerous 
weapon, without a premeditated design to kill, is manslaughter in the 
third degree. 

The Court charged as requested in the last-named proposition ; and 
in regard to the first proposition, the Court charged, that, under the 
evidence in the cause, there was no sufficient excuse shown for the 
violent interference of the prisoner; that the mere fact of Brown and 
the policeman Sullivan being engaged in the alleged quarrel, shown 
by the evidence, was not sufficient to justify the assaults upon Gilles- 
pie; and that, so far as deceased was concerned, it did not appear 
that he had given offence to any one. The Court further charged, 
that if the jury believed that the killing was produced by the prisoner 
with an intention to kill, though that intention was formed at the 
instant of striking the fatal blow, it was murder; and that the jury 
might infer such intention from the circumstances of the case, and, 
among other things, from the nature of the.weapon, and the wounds 
given by it. 

To which said charge, and each specific part thereof, and to each refte 
sal as aforesaid to charge, of the said judge, the counsel for the prisoner 
then and there specifically and in due time excepted; and each said 
exception was at the time duly noted. 


The following opinions were delivered in the Supreme Court :— 


Mrrcnett, J.—In each of these cases, the plaintiff in error was 
indicted for murder, tried, and found guilty. In each case, the Judge, 
at the Oyer and Terminer, charged the jury, that if they believed that 
the killing was produced by the prisoner, with an intention to kill, 
though that intention was formed at the instant of striking the fatal 

blow, it was murder. 

' To this charge there was an exception, as well as to other parts of 
the charge; and the question has been very fully and ably argued, 
whether an intention to kill, formed at the instant of striking the fatal 
blow, is a premeditated design to kill, within the meaning of the 
Revised Statutes. The Revised Statutes declare the killing of a 
human being to be murder (except in certain cases, not necessary here 
to notice), first, when it is perpetrated from a premeditated design to 
effect the death of the person killed, or of any human being (2 R.S. 
657, sec. 5); secondly, when it is perpetrated by an act imminently 
dangerous to others, and evincing a depraved mind, regardless of 
human life, although without any such design against any particular 
individual ; and thirdly, when it is perpetrated by one engaged in the 
commission of a felony, although without any design to effect death. 
The revisers say in their note to this section, that the great principle 
on which it rests is, that, to constitute murder, there should be an 
express design to take life (which seems to be the first case provided 
for), or such circumstances as to induce a very strong presumption of 
such design, or such facts occurring in a transaction as would ordina- 
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rily lead to the result of taking life. The two last cases, no doubt, 
were provided for in the second and third subdivisions. They add, 
that this section conforms substantially to the law of Pennsylvania. 

They also state, that there was nothing so much wanted in the 
criminal law as a settled line of distinction between murder and man- 
slaughter, which were then so nearly connected, and ran into each 
other so much, that a lamentable uncertainty prevailed, which opera- 
ted as well to screen the guilty as to expose the innocent; and-that 
the first step to such a distinction is the definition of murder. It is 
evident, therefore, that it was their intention to use language which 
should be so clear as toremove this uncertainty, and to make it unne- 
cessary to examine the former adjudications on this subject. For, if 
the former law was to be retained, and the former decisions resorted 
to as authority as to what the present law should be, all the old uncer- 
tainty must still remain. The same motives must have influenced the 
Legislature; for this uncertainty was but faintly portrayed by the 
revisers, a3 any one will experience who will attempt to reconcile the 
old decisions: and there was no subject which needed revision more, 
both on that account and on account of its vast importance. 

The revisers accordingly abandoned the technical phrase which 
was appropriated to the description of the motive of the murderer— 
malice aforethought—and which had, in process of time, acquired a 
legal meaning, different from its primitive meaning, and substituted 
the untechnical words, “ premeditated design,” that a law in which 
the whole State, and every individual in the State may be concerned, 
might be understood by each, in the sense which every man, profes- 
sional or not, would, on the first impression, believe it was intended 
to have. Does, then, the expression “ premeditated design” admit of 
the meaning given to it by the Oyer and Terminer? Without rely- 
ing on the definitions of lexicographers, we may safely resort to the 
illustrations which they have given of the use of words. None of 
them give a single illustration of the word to meditate, in which the 
idea of a considerable space of time is not contained as intervening 
during this operation of the mind. The word meditate comes to us 
from the Latin, and perhaps through the French. Ainsworth has 
collected instances of its use in those Latin authors whose works form 
the foundation of our education. They are—to forecast ; to meditate 
or study how to plead a cause, or how to speak; meditate going into 
exile, or a flight, or snares, or deceit against another, or punishment 
against a brother, or an armed expedition into India. The illustra- 
tions in the dictionary of the French Academy, are—to meditate a 
truth; an idea; rules-of eloquence; an enterprise; a project; the 
ruin of another; a good or bad action; or to retreat from the world ; 
and they say, proverbially, “a man of ready wit comes sometimes to 
as happy results as if he had meditated,” making a complete contrast 
between meditation and the hasty thought which in the same instant 
is followed by action. Their definition of meditation makes the 
contrast still greater. It is, “an operation of the mind which applies 
itself to reach the depths of any subject or matter.” The mind which 
seeks to reach the depths of any subject that is worthy of reflection, 
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must be long occupied before its wishes can be gratified. Can one 
be said to meditate the banishment of another, or snare, or deceit, or 
the punishment of another, or his own flight, or the invasion of a 
foreign country, if he does not allow a considerable interval to elapse 
between the first formation of the design and its execution? Csesar 
said of one of his conquests, ven2, vidi, vici ; and all understand it 
as a proud boast, that, as soon as he reached and saw the enemy’s 
country, he conquered it. How completely would he have reversed 
this meaning, if he had said— On my arrival, I meditated on my 
design, and accomplished it.” The admission that he had meditated 
would have showed that there were difiiculties which delayed him, 
and required some management before they could be overcome. So, 
to turn to the French illustration, can one be said to have meditated 
on an idea, on an enterprise, a project, the ruin of another, a good or 
bad action, who performed the action at the very moment the thought 
was formed? So, when “meditations on death” are spoken of, do 
men mean the thoughts of a moment, or the calm, deliberate reflec- 
tions which may have exercised the mind for hours or years, or even 
the most of one’s life? The only illustrations given by Webster 
correspond with these. One is from Washington, who says, “I medi- 
tate to pass the remainder of my life in a state of undisturbed repose ;” 
and the other from that Book which is in every body’s hands or 
hearing, and is one of the best sources of pure English—* His delight 
is in the law of the Lord; and in His law doth he meditate day and 
night.”"—Psalm I. These quotations show the general and popular 
understanding of the word, and that is the legislative understanding, 
where technical words are not used, or words relating to a trade or 
art. But here the Legislature has used still stronger words, viz. 
“ premeditated design.” There must be, therefore, not only the 
design to kill, but that design must have been the subject of medita- 
tion or reflection before, as the prefix pre clearly requires. Before 
what is this premeditated design of killing to be, except before the 
act that was meditated, viz. the fatal blow by which the killing was 
accomplished. The very requirement that the design shall be thought 
of and meditated before the act shall be committed which is the cause 
of death, admits that there is an interval between the design or inten- 
tion, and the commission of the act. We have no right to strike out 
so material a part of the word as this, which gives a peculiar force 
to the ordinary meaning of the rest of the word. This interpretation 
of the word also corresponds with the expressed views of the revisers, 
which seem to have been to confine this part of the definition of 
murder to what was frequently called cases of express malice, which 
is thus defined by Blackstone :—‘ Express malice is, when one with 
a sedate, deliberate mind and formed design, doth kill another; which 
formed design is evidenced by external circumstances, discovering 
that inward intention, as lying in wait, antecedent menaces, former 

rudges, and concerted schemes to do him some bodily harm.” (4 Bl. 

om. 199.) These external circumstances are all of a nature which 
show a design formed before the moment when the crime was per- 
petrated; and the sedate, deliberate mind and formed design are 
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descriptive only of a mind deliberating on, and then sedately carrying 
out its design. 

In Tennessee, the term premeditated is one of those used to define 
murder in the first degree, and in 10 Yerger, 551, Dales’ case, the 
Court said, premeditation was a “design to kill, formed before the 
act.” In Davis’ case, (2 Humphrey, 439, 442,) they say, that the 
employment of a deadly weapon, although it implies malice at the 
common law, does not imply that the act was done with premedita- 
tion, so as to make it murder in the first degree. In Virginia, in 
Jones’ case, (2 Leigh’s Va. Rep. 598, p. 611,) the Court say, that the 
death must be the ultimate result, which the concurring will, delibe- 
ration and premeditation of the party accused sought. 

In an early case in Pennsylvania, (4 Dallas, 145, Mulatto Bob,) the 
Court instructed the jury that the offence was wilful, deliberate, and 
premeditated—(this would seem to have been a clear usurpation of 
the province of the jury)—the Judge then admitted, that the Statute 
made premeditation an essential ingredient to constitute the crime, 
yet added, that still the intention remains as much as ever the true 
criterion of the crime. This, in some sense, is true. The intention 1s 
one of the true criteria of the crime; but, as the Judge admitted, and 
every one else must admit, it is not the only true criterion, for then 
the intention to kill being established, the jury are to inquire no 
further, and all intentional killing is murder, though committed in 
self-defence, or against a burglar in the act of breaking into one’s 
dwelling house, or in the heat of passion in a combat provoked by the 
deceased, without any undue advantage being taken, or any dange- 
rous weapon being used, and under the honest, though enormous 
belief, that it was the only means of saving the life of the accused. 

In Ohio, (12 Ohio Rep. 52, Shoemaker’s case,) the Court held, that 
if the accused premeditated the fatal act, he was guilty of murder in 
the first degree, “however short the time might have been between 
the purpose and its execution ;” that’ it mattered not how short the 
time, if the party had turned it over in his mind, weighed and delibe- 
rated upon it; but it was conceded, that the offence was not commit- 
ted, when the design was so hastily formed or premeditated and exe 
cuted that time did not intervene for deliberation. In 2 Tenn. Rep. 
8, Anderson’s case, the Court says :—“The law knows of no specific 
term within which an intent to kill must be formed so as to make it 
murder. Ifthe will accompany the act, a moment antecedent to the 
act itself, which causes death, it seems to be as completely sufficient 
to make the offence murder, as if it were a day, or any other time.” 

Whether the rule thus laid down is not too harsh to be consistent 
with the term premeditated, is not now before the Court; but the 
position is clearly admitted by it, that some period of time must inter- 
vene between the intent and the act. 

In our own State, (in the People ws. Enoch, 13 Wend. 159,) the 
meaning of the first subdivision of this section of our Revised Statutes 
was incidentally passed upon, and Chief Justice Nelson considered it 
as confined to express malice, or malice aforethought, according to its 
sense in common parlance, and as originally used.” (Jd. page 164.) 
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The Chancellor also said that “ the meaning of the term malice afore- 
thought had been enlarged so as to include implied malice by judzczal 
construction, p. 164. In White’s case, Senators Furman, Verplanck 
and Wager, concurred in the view that the words “ premeditated 
design,” as used by the statute, limit the signification of malice afore- 
thought to express malice. (24 Wend. 558, 569, 581.) There are 
some cases at Oyer and Terminer, in which the rule adopted in the 
court below was laid down; in one, the party was acquitted, perhaps 
on account of the jury seeing no alternative between an absolute 
acquittal and the punishment less than death, which the party may 
have deserved. But the rule has never, it is believed, received the 
sanction of the Court after an argument at a general term or in bench. 
It does not correspond with the spirit of the day, actuating not classes 
only, but all parties, which is, that the penalties of the law should be 
mitigated: and that by this means the object of the law in securing 
a certainty of conviction where guilt is proved, may be more effectu- 
ally accomplished. It was argued that the words used by the Judge 
in his charge, were “intention (not design) to kill, formed at the 
instant of striking the blow ;” and that intention always implied, and 
was the result of premeditation. The Court below would be unwilling 
to adopt this argument, or to allow a jury to be as much misled as 
they would have been by this charge, if such a meaning were 
intended. That Court have themselves defined the word by their own 
use of it. They speak of the intention, and say it is enough, “ though 
formed at the instant of striking the fatal blow.” The intention, there- 
fore, that they spoke of, was such as could be formed “ at the instant,” 
and needed no premeditation. This part of the charge was material to 
the case; and although in the case of Clark, there are circumstances 
from which the question may be raised, whether it ought not to be 
left to a jury to say whether he was not guilty under the second sub- 
division of the section; still, that was a matter not left to them, and 
which this Court ought not to take from them, so far as the intent of 
the accused is concerned, and probably in other respects, and is a 
question which the Court do not now wish to pass upon. 

A new trial should be granted before the Court of Oyer and Termi- 
ner, in both cases. 


Rosrvett, J., delivered the following opinion :— 


The prisoner, Joseph Clark, was convicted at a Court of Oyer and 
Terminer held in September last, of the crime of murder and sen- 
tenced to be executed in November following. A stay of proceedings 
having been obtained for the purpose, his case is now brought before 
the Supreme Court for review, on certain points of law raised at 
the trial, and which his counsel insist were erroneously decided 
against him. é‘ 

It appears from the bill of exceptions, which it should be_bone in 
mind does not bring up all the facts, that some time in July last, 
about an hour after midnight, some seven or eight persons, including 
the prisoner and one John D. Brown, were together in Oliver street ; 
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that there was a great noise, and indications of a fight between two 
sailors, one having taken off his coat; that two police officers, Sul- 
livan and the deceased, hearing the noise, came up and requested the 
persons present to disperse, which they did, leaving Brown and the 
prisoner, however, whose lodgings were immediately opposite to the 
scene of disturbance, remaining. These two also were then requested 
by the officers to go home, which it is contended they were not bound 
todo. They did not refuse, but Brown hesitating, deceased took hold 
of him gently by the arm to lead him to his boarding house ; an Act 
for which it is also contended, the policeman had no authority. At 
all events, Brown resented it, and clinched the deceased, when Sulli- 
van interfered and separated them. After going a few steps further, 
another clinching and separation took place. Deceased continued to 
urge Brown along, and at length got him, according to the testimony, 
as far as the alley-way to the house in which he boarded, when a 
third clinching took place, Brown trying to throw the deceased. 
Sullivan again interfered, and in the seufile struck Brown with his 
club. The prisoner now procured a cart rung and came to the 
defence of his friend, striking deceased a violent blow on the head, 
and repeating the blows three times after he had fallen. He then 
went into his lodgings. Deceased was removed to the hospital, where 
he died the same night. 

The conduct of the deceased policeman, it is in testimony, was mild 
and forbearing, and there is no conceivable motive for prisoner’s 
assault upon him, unless it be the one intimated by him immediately 
after reaching his lodgings, that “seeing two officers beating a sailor, 
he knocked one of them down.” ; 

On the trial the defence rested mainly on two points—first, that, 
there was no premeditation; and secondly, that the act, although 
unjustifiably severe, was defensive—and that, in either view, the case 
was one of manslaughter, and not murder. 

The Court, among other things, charged the jury that under the 
evidence in the cause, there was no suflicient excuse shown for the 
violent interference of the prisoner; that the mere fact of Brown and 
the policeman Sullivan being engaged in the alleged quarrel, shown 
by the evidence, was not sufficient to justify the assaults upon Gilles- 
pie; and that so far as deceased was concerned, it did not appear that 
he had given offence to any one. The Court further charged that if 
the jury believed that the killing was produced by the prisoner, with 
an intention to kill, though that intention was formed. at the instant 
of striking the fatal blow, it was murder; and that the jury might 
infer such intention from the cireumstances of the case, and among 
other things, from the nature of the weapon, and the wounds given 
by it. 

The first part of this charge, upon a more deliberate review, can 
hardly be said to do full justice to the position of the parties. It 
assumes that Brown and the policeman Sullivan were alone engaged 
in the quarrel ; whereas the proof shows that the deceased, from the 
kindest motive, no doubt, was the first to lay hands upon Brown, 
gently, it is true, but still as the resentment of the latter shows, 
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offensively. Sullivan and the deceased clearly co-operdate, and 
although Sullivan alone used the club, both, in judgment of law, 
were responsible for that act, lawful or unlawful. Had death ensued 
to Brown, both must have been tried for the homicide; and on such 
trial both must have been required to prove that they were engaged 
in “ the discharge of a legal duty, and that the act, however deplora- 
ble, was necessarily committed in overcoming actual resistance.” 
Was it then the legal duty of the policeman, after the gathering had 
dispersed and quiet was restored, to compel by force the two remain- 
ing persons, standing on the sidewalk in front of their own homes, to 
go in, whether willing or unwilling? If it was not, what must have 
been the result of such trial? A verdict of manslaughter, in one or 
other of the four degrees, would seem to have been very probable. 
Brown, however, although thus assaulted and with a dangerous 
weapon, in point of fact was not killed, but only severely wounded. 
But did the circumstances furnish no excuse for interference in his 
favor? Had it been the case of a wife, parent, child, master, mis- 
tress, or servant, and there had been reasonable ground to apprehend 
imminent danger of some great personal injury, the law would have 
justified interference even to the point of killing. Although Brown 
stood in neither of these relations to the prisoner, and may have been, 
as far as we know, a mere stranger, yet the spirit of the law, in some 
degree at least, may certainly be invoked to mitigate what otherwise 
would seem to be not only an atrocious, but utterly motiveless and 
inexplicable deed. 

Next as to the prisoner’s intention to kill. This clearly could not 
be inferred from the nature of the weapon alone, unless we go back 
and apply the same rule to the use of the club by Sullivan upon the 
head of Brown. The club and the rung were alike dangerous wea- 
pons. Death might result from the use of either. But the prisoner, 
it is said, after an interval, repeated his blows, and so did Sullivan. 

Admitting, however, that there was no palliation; that there was 
an actual intention to kill, but that such intention was only formed at 
the instant of striking the fatal blow, was the act manslaughter, call- 
ing for incarceration in the State Prison, or was it murder, to be 
expiated only on the gallows? 

The law says that killing without authority, when perpetrated from 
a premeditated design to effect the death of the person killed, or of any 
human being, is murder. Is, then, an intention, formed on the 
instant, a premeditated design? Consulting merely the popular 
acceptation of language, or even the dictionaries in general use, we 
must certainly answer that it is not. So far from being synonimous, 
these two forms of expression are generally employed to convey 
directly opposite ideas. An extempore discourse is understood to be 
the antipode of a premeditated one. The words premeditate and 
design both import forethought, careful reflection, deliberately arranged 
purpose ; ideas all involving, in their structure, the essential element 
of time. We may not perhaps be able, in every or any case, to 
define the precise number of hours or days; but still there must be 
time, reasonable time, time for reflection, time to survey the contem- 
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plated deed in all its bearings and probable results, and to contrive 
and arrange, if so decided, the means and method, and occasion of 
its deadly accomplishment. How, then, can it be said, without shock- 
ing all our notions of speech, whether common or cultivated, that an 
intention to kill, formed on the instant of striking the fatal blow, is 
the same as a premeditated design to commit the crime of murder? 
The present law of homicide, it must be remembered, is, in this State, 
a written and a recent code. It is composed by men selected to give 
utterance to the more humane spirit of the age, and in language 
adapted, or at least intended to be adapted, to the general under- 
standing of those whose conduct it was to regulate. This considera- 
tion, therefore, must furnish the rule for its interpretation. And with 
such rule, or even without it, it seems impossible to believe that the 
Legislature, in treating the subject of homicide, and measuring its 
criminality and punishment, intended to place sudden impulse upon 
the same footing as deliberate malice. To do so, instead of softening, 
would have been to aggravate the harsh features of the Common Law, 
and to violate the almost universal sentiment of the community. 

But, says the District Attorney, if the crime of the prisoner (and a 
great crime it is admitted to be) is not adjudged to be murder, the 
criminal, contrary to all just notions of the adaptation of punishment, 
will escape with the comparatively slight punishment assigned to 
manslaughter in the fourth degree, not exceeding two years confine- 
ment in the State Prison. If this result were to follow as a necessary 
consequence of a reversal of the judgment of the Court below it 
would afford no reason for hanging the offender. It would merely 
show that in framing a system of written law, an oversight not very 
uncommon in such cases had occurred, to be remedied, not by the 
judiciary, but by the legislature. 

If, however, the meaning above ascribed to the word “ design,” as 
used in the Statute be the true one; if it imply forethought, con- 
trivance, laying in wait, deliberate purpose; then there is no diffi- 
culty, should the case call for such a verdict, in bringing it under 
the head of manslaughter in the first or second degree, and apply- 
ing to the crime such punishment, extending even to imprisonment 
for life, as may be justly adapted to whatever circumstances of aggra- 
vation may have attended its commission. 

My conclusion, therefore, is that the verdict should be set aside 
and a new trial ordered. 

The argument was heard before this Court at the June Term, 1852. 


N. Bowditch Blunt, District Attorney, made and argued the fol- 
lowing points : 


I. There was no error in the charge of the Presiding Judge of the 
Court of Oyer and Terminer. , 

The Court charged, that if the jury believed that the kill- 
killing was produced by the prisoner, with an intention to xii, though 
that entention was formed at the instant of striking the fatal blow, it 
was murder!! And upon this point alone, as an erroneous interpre- 
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tation of the meaning of the statute, (2 R. S. sec. 5, sub. 1,) the new 
trial was awarded ; and the main question for the consideration of this 
Court is, what offence, in law, if any, is an intentional killing of a 
human being, without justifiable or excusable cause ? 

II. Every intentional killing of a human being by another, with- 
out justification or excuse, is MURDER. 

1. Every énientional act is, of course, a wilful one; and premedi- 
tation simply means that the act was done with reflection. 

2. No specific length of time is required for such deliberation. 
Every case must depend upon its own circumstances. The law, 
reason, and common sense, unite in declaring that an apparently 
instantaneous act may be accompanied with such circumstances as to 
leave no doubt of its beiug the result of premeditation. (Com. v. 
Daley, 4 Penn. Law Jour. 56; Davis v. Stile, 2 Hump. 439.) 

3. Reflection implies deliberation, and dniention is the conclusion 
of reflection in the mind. 

4, Without reflection, there can be no intent; and killing on 
reflection, is and always was MURDER. 

III. Malice prepense or malice aforethought and “ premeditated 
design,” are equivalent terms; and the statute defining murder under 
the first subdivision, has in no respect altered the definition of the 
crime, but simply the character and quality of the proof. 

Revisor’s Notes, 8 R. 8. p. 809. People v. Enoch, 13 Wend. 159. 
People v. White, 24 Wend. 580. 

1. Thus, to constitute murder under the first subdivision, express 
malice must be proved ; and the implied malice of the common law 
is not sufficient. 

2. Express design to kill, is express malice. Killing without 
intent to kill, but with anintent to do great bodily harm, is the im- 
plied malice of the common law. 

3. No matter how malicious the motive, if the party killing did 
not intend to kill when he struck the fatal blow, it is not murder under 
the first subdivision. On the other hand, if he did intend to kill, it 
is murder. 

4. The whole question then, is one purely of cntent ; and it mat- 
ters not when the intent was formed, whether at the time of striking 
the fatal blow or before. 

5. The error of those who seek to require a brooding of the mind 
on the subject, consists in the not discriminating between an absolute 
intent to kill and an intent to do great bodily harm. If the intent to kill 
is made out, it is murder ; if not, it is manslaughter. 

IV. An ‘intention to kill, no matter when formed, is the “ premedi- 
tated design” of the statute. ’ 

1. If the particular result accomplished is the one intended, it 
must have been premeditated, for premeditation is a necessary and 
unavoidable feature of a specially intended result. 

2. The language of the statute is not, that he is necessarily to pre- 
meditate the particular mode or means, in which or whereby the result 
is a be accomplished, but the effect produced must be a premeditated 
eifect. 
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V. To constitute the crime of murder, where the purpose to kill 
is found, the length of time between the design so formed and its exe- 
cution is immaterial. 

Shoemaker v. State, 12 Stanton, 43. Resp. v. Mulatio Bob, 4 
Dall. 145. 

In this case, C. J. McKean says, “ It has been objected, however, 
that the amendment of our penal code renders premeditation an in- 
dispensable ingredient to constitute murder in the first degree. But 
still it must be allowed, that the zntention remains as much as ever.the 
true criterion of crimes, in law as well as in ethics, and the intention 
of the party can only be collected from his words and actions. Let it 
be supposed that a man, without uttering a word, should strike another 
on the head with an axe, it must, on every principle by which we can 
judge human actions, be deemed a premeditated violence. 

Whar. Cr. Law, p. 282. 

VI. Whenever there is a specific ¢ntention to take life, such killing 
is murder; unless justifiable or excusable, or within the statutory 
definition of manslaughter. 

1. The present case falling within neither of these exceptions, it is 
murder. 

“To commit murder,” says Judge King, in the case of Com. v. 
Daley, “the intent of the party killing must have been to take life.” 
The first inquiry, therefore, after a felonious homicide is established, 
not committed by means of poison, or laying in wait, &c. is whether 
the mortal blow was given with the intent to iake life, or merely to do 
great bodily harm. If the former is proved by the evidence, it is 
murder. (4 Penn. Law Jour. 156-7.) 

2. Unless the killing with intent to kill, is murder, (except as 
above stated,) then it is no offence within our law. 

3. At all events, it is a less offence than killing without intent 
to kill, or the involuntary killing by the act, procurement or culpable 
negligence of another, while such otheris engaged in the commission 
of a trespass. 

4, In other words, it can only fall within the last subdivision of 
manslaughter in the fourth degree ; and we shall then have the absur- 
dity of an éntentional killing being made a less offence than an unin- 
tentional or involuntary killing. 

VII. The judicial construction of the statutes defining murder, in 
other States as well as our own, give to the words “ premeditated 
design,” no greater efiect than appertained to the common law phrase 
“malice aforethought.” 

Whar. Cr. Law, pp. 273, 275, 277, 281, 289, 291. 

VI. If any error was committed, it was in favor of the prisoner ; 
for ifnot murder under the first subdivision of the statute, it certainly 
was under the second. 

The People vs. White, 24 Wend. 520. 

1. Anerror in the charge which can work no prejudice to the 
prisoner, is no-ground for granting a new trial. 

The People vs. Shorter, 2 Comstock. 

IX. There was no error in the refusal to charge as requested. 
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X. The judgment of the Supreme Court should be reversed ; and 
that of the Oyer and Terminer affirmed. 

In the course of his argument, Mr. Blunt illustrated his points by an 
examination of the powers of the human mind, and its operations. 
He laid down the proposition that power was the source from whence 
all human action proceeds. Power is of two kinds, active and passive. 
Lierty he defined to be the power to act or not to act, according to 
the direction or command of the mind. Wut is the power to direct 
the operative faculties to motion or rest in particular instances. Un- 
DERSTANDING is the power of perception. Will and understanding are 
separate powers. Thus we find in ourselves a power to begin or for- 
bear, continue or end several actions of our minds and motions of our 
body by a thought or preference of the mind, so ordering, or, as it 
were, commanding the doing or not doing a particular act. The 
actual exercise of this power by directing any particular action or its 
forbearance, is that which we call volition. The forbearance of that 
action, consequent to such order or command of the mind, is called 
voluntary. Whatsoever action is performed without such thought of 
the mind is termed involuntary. When the will and understanding 
unite, and pursuant to this union—the mind enjoying full liberty—an 
act is accomplished, such act is the result of intention. To deny that 
a man’s will in every determination follows his own judgment, is to 
say that a man wills and acts for an end that he would not have at 
the time that he wills and acts for it. What is intention? The con- 
clusion of reflection inthe mind. The stretching of the mind towards 
a particular object. Reflection implies deliberation. 

It may be considered a refinement of language, but it is a correct 
legal exposition of the meaning of the word intent, to say that it em- 
braces premeditated design. Take the language of the section, “ from 
a premeditated design to effect the death of the person killed, or of 
any human being.” “ Premeditated design to effect.” Effect the 
result from design, to effect that particular result. Intent to do—act 
of doing, result—the particular result, being the end specially arrived 
at or intended when the act is being or about to be performed. 

If the particular result is the one ¢ntended, it; must have 
been premeditated, for premeditation is a necessary and unavoidable 
feature of a specially intended resuit. How cana party intend a par- 
ticular result without reflection, which is premeditation? Certainly 
when the effect produced is the one intended to be produced, it must 
have been premeditated, that is, thought of before it was accomplished. 
It is an absurdity to say that when a man accomplishes what he inten- 
ded to accomplish, he did not premeditate the result. The language 
of the statute is not that he is necessarily to premeditate the particu- 
lar mode or means in which or whereby the result is to be accomplished, 
but the effect produced must be a premeditated effect. When the 
party is doing or about todo the act, he must intend the particular 
result which follows. 

It may be a difficult question for a jury to determine the question 
of the intent to accomplish the particular result under certain circum- 
stances, but if they do so determine, to wit: “ that the prisoner killed 

VOL. XI, 3 
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with the intention to Kill (not that he killed without a design te effect 
death) but that he absolutely designed what he accomplished,” the 
period of time, within which that design was formed, is of no conse- 

uence. It was the murder of the common law—it is the murder of 
the statute, more difficult in the latter case to prove, but none the less 
murder. 

Now this premeditated design to effect death may be formed at any 
moment before or simultaneous with the act or use of means whereby 
the effect is produced. A party may strike one or more blows, and 
then, for the first time, forming the intent to kill, strike the fatal blow 
which he intends shall accomplish what it does accomplish. This is 
premeditated design, within the meaning of the statute; as for exam- 
ple, a man is engaged in a felony or burglary. A person wakes and 
ealls him by name. He finds himself identified ; in an instant his 
danger flashes across his mind: he seizes a poker and kills. This 
would be premeditation—the premeditation of an instant. 

His adversary has been rendered powerless, is prostrate—senseless ; 
the fear of detection—of subsequent retribution, the desire of revenge, 
the hope of concealment, any one of the numberless motives which 
_— t men to crime may flash across his mind; the arm may even 

e uplifted when the ¢ntenté to kill is formed—the blow descends and 
the victim dies,—it is murDER! ! 

What is “ premeditated design?” ‘God said, Let there be light 
and there was light.” Here we have a sublime illustration of design, 
command, result. An exertion of power instantaneously producing its 
intended effect. So with the human mind. It wills, and, the means 
being at hand, the act is done. And who shall set bounds to its powers 
of volition? The moment you attempt that task, you plunge into an 
illimitable ocean of imagination. 








R. H. Morris, for the prisoner, made and argued the following 
points : 


I. There is error in the following portion of the charge of the Court 
to the jury : “The Court further charged that ifthe jury believed that 
the killing was produced by the prisoner with an intention to kill, 
though that intention was formed at the instant of striking the fatal 
blow, it was murder.” 

Whereas the statute declares murder to be “ the killing of a human 
being, without the authority of law.” 

When perpetrated from a premeditated design to effeet the death of 
the person killed, or of any human being. 

And the common law definition of murder is, “ When one with a 
sedate, deliberate mind and formed design doth kill another.” 

3d Vol. R. S. 2d edition, pages 807, 808, 809, Revisor’s notes. 2 R. 
S. 3d ed. 746, $4, § 5, Subdivision 1st. Ib. 749, §1 of Manslaughter. 
13 Wendel, 163, People v. Enoch, opinion of Chief Justice Nelson. 
19 Wendel, Rector’s case, 569. 2 Comstock, Shorter’s case, 197. 
Michael Johnson's case, tried before Judge McCoun; new trial 

anted by Judges Barculo and Brown, 5th Yerger 340,459. 10th 

. 551. 2d Humphrey’s 441. 
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The case put by the Court as a case of murder, viz: “ the killing 
with an intention to kill, though that intention was formed at the in- 
stant of striking the blow,” is not murder, but “the manslaughter of 
the common law, committed voluntarily, upon a sudden heat.” 

2d Blackstone’s Commentaries, 139; East’s P. OC. 248; Zaylor’s 
case, 5th Burrows, 2793; -Anderson’s case, 1 Ross, 447; Kissil’s case, 
10. & P. 487; Ayre’s case, Russel and Ryan, 166; Rankin’s case, R. 
and R. 43; 2d R.S8. 3d ed., page 754, $39; Ib. 752, §21; Ib. 750, 
§12; Ib. 751, $18, §19; People agst. Shorter, 2d Coms. Rep. 197; 
People agst. Hector, 19th Wend. 591; Case of Michael Johnson. 
Tried before Judge McCoun, in Putnam. New trial granted. Tried 
before Judge Brown. Convicted of manslaughter. 

IJ. The Court erred in refusing to charge as requested by the coun- 
sel of the prisoner, viz: 

“Tf Clark had reason to believe that undue and improper assaults 
were being committed upon his friend, (Brown,) he had a right to in- 
terfere for his (Brown’s) protection ; and if in his defence he exceeded 
the power he was justified in using, he would not be guilty of murder, 
but of one of the degrees of manslaughter.” 

2d R. S. 3d ed. page 749, § 3, Subdivision 3; Ib. 750, § 11, Subdi- 
vision 1; Ib. 751, § 19; Shorter’s case, 2d Comstock, 197; Rector’s 
case, 19th Wendel, 591; Enoch’s case, 13th Wendel, 163 ; 5th Yerger, 
459, 461, 462; 3d Ib. 392. 

II. The Court erred in refusing to charge as the counsel for the 
prisoner requested, viz: 

“ The weapon used is not evidence of the premeditated design.” 

2d R. 8. 3d ed. 746, § 4; Johnson’s case, before cited; Rector’s 
case, before cited ; Shorter’s case, before cited. 


Jounson, J., in Clark’s case, delivered the following opinion : 


The defendant was convicted of murder in the New York Oyer and 
Terminer, and sentenced to be hanged on the 21st day of November, 
1851. Athistrial, a bill of exceptions was taken, and the case carried, 
by writ of error, to the Supreme Court, where, in May term, 1852, the 
judgment was reversed, and a new trial ordered. Upon this judgment 
of reversal, a writ of error has been brought, in the name of the peo- 
ple, — Court ; and we are moved to dismiss the writ, upon several 

rounds. 
. The first ground is, that, by the record, the judgment of reversal 
appears to have been rendered on the first Monday of February, 1852, 
while the act under which the writ of error must be sustained, if sus- 
tained at all, was not passed until March 22, 1852; and that, accord- 
ing to the rule established inthe Zhe People v. Carnel, at the June 
term, 1852, the statute in question does not sustain a writ of error upon 
a judgment rendered before its passage. It appears, however, outside 
of the record, by affidavits, that the judgment was, in point of fact, 
rendered in May term, and after the passage of the Act.: We enter- 
tain no doubt whatever that, upon a question of this sort we are 
entirely at liberty and are bound to look out of the record to ascertain 
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the true time when the judgment was rendered. Upon this ground 
we ought not to dismiss the writ. It is also contended that the judg- 
ment of reversal in this case does not come within the description 
contained in the act of those jndgments which are to be reviewed 
according to its provisions. The Act says, “ Any judgment rendered 
in favor of any defendant upon any indictment for any criminal offence, 
(except where such defendant shall have been acquitted by a jury,) 
may be reviewed on writ of error on behalf of the people, and the 
Court of Appeals shall have full power to review by writ of error- in 
behalf of the people, any such judgment rendered in the Supreme 
Court, in favor of any defendant charged with a criminal offence.” 
That the terms “ upon any indictment,” do not limit the description to 
judgments not upon verdict is obvious from the exception which imme- 
diately follows, and which would be wholly unnecessary, unless the 
preceding words of description were broad enough to cover judgments 
upon verdicts as well as upon demurrer. The clause is, therefore, to 
be construed as including all judgments in favor of defendants charged 
with crime, except where an acquittal by a jury has occurred. This 
brings the case in hand directly within the provision authorizing a 
review in this Court of any judgment rendered by the Supreme Court, 
in favor of a defendant charged with crime, unless indeed in this par- 
ticular case, to subject the judgment below to this act, would be to 
give it a retrospective effect. As, however, the act was passed before 
the rendition of the judgment appealed from, it does not need to be 
construed retrospectively in order to bring this case within its pro- 
visions. 

This case is therefore rightly before us, for examination upon the 
merits. If the Supreme Court has erred in reversing the judgment 
of the Oyer and Terminer, then it is our duty to pronounce judgment 
against the defendant. The principal question involved in the case 
arises upon the charge of the Judge, who instructed the jury that if 
the killing was produced by the prisoner, with an intention to kill, 
though that intention was formed at the moment of striking the fatal 
blow, it was murder, and that the jury might infer such intentior from 
the circumstances of the case, and among other things from the nature 
of the weapon and the wounds given by it. 

There was nothing in the facts of this case which made it necessary 
for the Court to lay down the law in relation to homicide upon provo- 
cation. So far as the prisoner and the deceased were concerned, the 
deceased does not appear to have made any assault upon him, or to 
have interfered with him in any way. 

The material facts are, merely, that while the deceased was standing 
on the side-walk, the prisoner came up and struck him on the head a 
violent blow, with a heavy cart-rung, of the length of about four feet, 
and of the thickness of a man’s arm; that deceased immediately fell, 
with his head towards the street, partially over the curb stone; that 
the prisoner, having for a short interval left the deceased, returned, 
and struck him, while lying on the side-walk, three blows on the head, 
with the same cart-rung. Of one of the blows the deceased died, the 
skull having been fractured at the back of the head. 
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The ReveStat. (2 R. 8., 656-7, secs. 4 and 5), declare “the killing 
of a human being without the authority of law, (unless it be man- 
slaughter, or excusable or justifiable homicide, as thereinafter defined) 
to be murder, when perpetrated from a premeditated design to effect 
the death of the person killed, or of any human being ;” and in some 
other cases, which are not material to be stated for our present pur- 
pose. That the homicide in this case was neither justifiable nor 
excusable, is conceded. Manslaughter in the first degree, except b 
aiding one to commit suicide, or by killing an unborn and quick child, 
by an injury to the mother, must be committed without a design to 
effect death. 

The same absence of a design to effect death belongs to manslaugh- 
ter in the second and third degrees, except in certain cases named in 
the statute, and which have no resemblance to the case in hand. 
Manslaughter in the fourth degree, except where the killing is invo- 
luntary, includes all killing not justifiable or excusable, and not 
amounting to murder or manslaughter as before defined. The fact 
of which the prisonor has been found guilty either amounts to 
murder, as defined by the first clause of the statute, or it is only 
manslaughter in the fourth degree. The degree of criminality inhe- 
rent in the act is plainly greater than belongs to several of the higher 
degrees of manslaughter; for the prisoner intended to kill, which 
intention, as we have seen, does not generally exist in any grade of 
manslaughter higher than the fourth degree. We cannot suppose that 
the Legislature intended to make an act of so heinous a nature only 
manslaughter in the fourth degree. If that is the legal grade of the 
offence, it must be attributed to an oversight on the part of the 
Legislature, growing out of the difficulty of adapting new terms to 
the expressions of distinctions in the law. Still, whether such an 
oversight has occurred can only be determined by a careful examina- 
tion of the statute. The section defining murder (2 R. 8., 657, sec. 5,) 
varies from that reported by the Revisors only in this, that it omits a 
section which included in the enumerated species of murder homicide 
perpetrated from a premeditated design to do some great bodily 
injury, although wihout a design to effect death. Upon the section 
as reported, the Revisors say “there is no departure from the pre- 
sent law, except in the case of implied malice arising from being 
engaged in an unlawful act, as in a riot. Ifsuch death was designed, 
or bodily harm was intended, or the object of the riot was a felony, 
it would be included in the proposed section. The great principle 
on which the section rests is this, that to constitute murder there 
should be an express design to take life, or such circumstances as to 
induce a very strong presumption of such a design, or such facts 
occurring in a transaction as would ordinarily lead to the result of 
taking life.” 

In the case before us, the question is not whether a design to take life 
existed ; that has been found by the jury. When the prisoner struck 
the blow he intended to kill, so that we are not called upon to inquire 
what other design or purpose, if any, will suffice to constitute the 
crime of murder. The question here is—an intention to kill existing 
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at the instant of striking the fatal blow; is such an intention a pre- 
meditated design within the meaning of the statute? The words pre- 
meditated, aforethought and prepense, possess etymologically the 
same meaning, they are in truth the Latin and Saxon synonymes, 
expressing a single idea, and may possess in law precisely the same 
force. The statute, so far as this term is concerned, has not altered 
the law. Malice prepense, however, had attained a broader meaning 
than belongs to the term premeditated design. The intent to take 
life was not necessary to constitute malice prepense. Even express 
malice, or malice in fact is defined to be a deliberate intention of 
doing any bodily harm to another, unauthorised by law (Hale, P.C., 
451), and by no means necessarily involved an intent to take life. 
The change, therefore, which the statute has effected, by substituting 
the word design in place of malice, is not to alter the nature or design 
of premeditation requisite to the crime of murder, but to require,— 
which the common law did not require,—the existence of an actual 
intention to kill, to constitute that crime under the first sub-division 
of the 5th section. This view of the law is well sustained by the 
decisions in those States where the crime of murder has been distin- 
ished by statute, into murder, in the 1st and 2d degrees. In those 
tates, wilful, deliberate and premeditated killing, is murder in the 
1st degree. The cases are very ably reviewed in Wharton’s Am. 
Crim. Law, (2d Ed.) pp. 420 and seq., and the clear result of them is, 
that in cases of deliberate homicide, where there is a specific intention 
to take life, the offence, if consummated, is murder in the 1st degree. 
The degree of deliberation is not different from that required by the 
common law. As was said by Chief Justice McKean in Res. vs. Bob, 
4 Dal., 146, “ the intention remains as much as ever the true criterion 
of crime in law as well as in ethics. Let it be supposed that a man 
without uttering a word should strike another on the head with an 
axe, it must on every principle by which we can judge of human 
actions be deemed a premeditated violence.” If there be a sufficient 
deliberation to form a design to take life, and to put that design into 
execution by destroying life, there is sufficient deliberation to consti- 
tute murder, no matter whether the design be formed at the instant 
of striking the fatal blow, or whether it be contemplated for months. 
It is enough that an intention precedes the act, follows instantly. The 
law has no favor to extend either to rapid or close execution of such 
a design. In the case before us, there was no provocation, no mutual 
combat, no heat of passion which the law can recognise—for outbursts 
of ungovernable passion do not excuse a man for any acts of atrocity 
he may commit under their influence ; men are bound to control their 
passions, and if they suffer them to run away with their reason and 
senses they ought to suffer for it.” State vs. Spencer, 1 Bab. 206. 
We cannot discern a single circumstance which tends in any degree 
to soften one feature of the atrocity of the defendant’s crime. Intend- 
ing to take his victim’s life, the defendant beat him upon the head 
with a deadly weapon, until his design was accomplished. This crime 
is, by our laws, murder; and we are well satisfied not only that this 
is the law, but that it could not be relaxed so as to exclude such 
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cases as the present, without substantially diminishing the security of 
human life. 

None of the cases in this State conflict at all with the law as before 
stated. The People vs. Enoch, (18 Wend. 159,) only holds that the 
common law form of indictment is sufficient, under the new statutory 
definition of murder, and neither the People vs. Rector, the People vs. 
White, nor the same vs. Shorter, have any bearing upon the case. 

The judgment of the Supreme Court is erroneous, and must be 
reversed; and the judgment of the New York Oyer and Terminer 
must be affirmed, and as the day of execution is past, the proceedings 
must be remitted to the Supreme Court to pronounce sentence anew 
against the prisoner. 


Jounson, J., in Sullivan’s case, delivered the following opinion :— 


The question as to the dismissal of the writ of error, and the question 
upon the bill of exceptions, relating to the charge of the Judge, that 
if the killing was produced by the defendant with an intention to kill, 
though that intention was formed at the instant of striking the fatal 
blow, it was murder, and that the jury might infer such intention from 
the circumstances of the case, and among other things, from the nature 
of the weapons used and the wounds given by it, have already been 
disposed of in the case of the People vs. Clark. 

There are some other questions in the case, but they are so obviously 
against the prisoner, that except in a capital case, it would be scarcely 
requisite to notice them in detail. The defendant’s counsel requested 
the Court to charge the jury that, if they believed that Smith return- 
ed up stairs to renew the fight, and Sullivan believes that he intended 
to do him great bodily injury, he had a right to defend himself even 
unto death, and it is not murder. This the Court probably refused to 
charge, for if Sullivan believed himself about to be attacked, as sup- 
posed by the request, his duty was to avoid the attack, if in his power 
to do so, and the right to defend himself would not arise until he had 
done everything in his power to avoid the necessity of his defend- 
ing himself. The Court was further requested to charge the jury 
that if they believed the prisoner, in the heat of passion, caused the 
death of the deceased, it is not murder. This was properly refused. 
The designed killing of another, without provocation, and not in sud- 
den combat, is certainly none the less murder because the perpetrator 
of a crime is in a state of passion. 

The Court was also requested to charge that if the jury believed 
that Smith, having had the fight with Sullivan, and by his conduct 
and blows aroused and excited the passions of the prisoner, and 
then returned, thereby keeping up the excited passions of the prisoner, 
and under such excitement the prisoner stabbed the deceased, it is not 
murder. This request was erroneous, and was properly rejected. 
Where, after mutual combat, a question arises whether there has been 
time for excited passions to subside, the question always takes this 
form: Whether there had been sufticient time to cool, and not whether 
in point of fact the defendant did remain in a state of anger. The 
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request presented simply the question whether the defendant con- 
tinued in anger up to the time of killing. 

After the several requests which have been noticed, the Court 
charged the jury upon the matters to which they related, as follows: If 
they believe that Smith returned up stairs with intention to renew the 
fight, and that Sullivan had a reasonable ground, under the evidence, to 
believe that Smith designed to do him some great personal injury, and 
that there was imminent danger of such design being accomplished, 
then it was not murder. It was contended on the argument that this 


charge required the jury to find whether imminent danger actually 
existed, and not snake whether Sullivan had reasonable ground to be- 
lieve that it existed. If this construction of the charge was correct, the 
case of Shorter vs. The People, 2 Coms., 197, would show it to be er- 
roneous, but we do not so understand the charge. As we read it, the 
jury were told that if Sullivan had reasonable ground to believe both 
that Smith designed to do him some great bodily injury, and that there 
was imminent } sd of the accomplishment of such design, it was not 
murder. This was the proper mode of submitting the question. 

The judgment of the Supreme Court is erroneous, and must be re- 
versed, and there must be judgment as in the case against Clark. 


Before BRONSON, Chief Judge; and RUGGLES, JEWETT, GARDINER, McCOUN, 
PAIGE, H. GRAY and MULLETT, Judges. 


Joun A. Brown, Responpent, against Freperick PEentTz aND OTHERS, 
APPELLANTS. 


March Term, New York, 1851. 


In August, 1812, J. S. R. was in possession, claiming to be owner, of lot No. 73 
Greenwich street, in the City of New York, and at the same time J. S. was the owner 
of the adjoining lot, 75 Greenwich street, and the latter being about to build a dwelling 
house on his lot, the former, in consideration that J. S. would build a wall on the north 
side of the wall of the dwelling about to be erected that should stand seven inches on the lot 
of J. S. R., granted to J. S. license in writing, signed by him, to enter upon his lot for that 
purpose, and agreed in case he should thereafter build upon lot No. 75, or if the said 
wall should be used by him, his heirs, executors, administrators or assigns, as a party 
wall, then he would pay one half of the value of said party wall. J. S., in pursuance of 
this license and agreement, entered upon the lot of J. S. R., and built the wall, and 
afterwards, in 1815, sold his lot to R. D. In 1844, the defendants, under a deed from 
one J. A. L, entered upon the lot occupied by J. 8. R. in 1812, and in 1845 built upon 
the lot a store, and used the wall built by J.S. The deed from J. A. I. to the defendants 
contained a clause in the following words: “The northerly wall of the dwelling house 
fronting on Greenwich street, now or late of R. D., standing on the lot adjoining the 
above-described lot of land on the south, being a party wall erected by the said R. D., 
seven inches whereof is on the lot above described; one half of which wall is to be 

aid for by the said parties of the second ony whenever they sk:all build upon the said 
ot hereby conveyed, or the said wall shall be used by them.” The plaintiff, in 1838, 
became seized in fee of the title of R. D. to the lot conveyed to him by J. S., and in 
1847 became the owner of the agreement of J. 8. R. to J. S., and the wall referred to 
in the deed from J. A. L. to the defendants was proved at the trial to have been built by J.S. 
and not by R. D. Ina suit in equity brought by the plaintiffs against the defendants in 
the Superior Court of the City of New York to recover the value of one half of the party 
wall built by J.S. Held, that at any time before the wall was used by the owner of lot 
No. 75 as a party wall, J. S. or any grantee of his was at liberty to take it down and 
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remove it, that it formed a part of his house and lot, and though overlapping another’s 
land, it was transferable by any deed. of conveyance which J. S. might make of his 
house and Jot, and that under such conveyance from him the title of that part would pass 
and vest in a purchaser the same as every other part of the premises. And the judg- 
ment of the Superior Court holding that the defendants were liable to pay the plain- 
tiffs the value of one half of the party wall was affirmed, the Judges being equally di- 
vided in opinion as to the liability of the defendants to the plaintifis. Judges 
Ruggles, Gardiner, Paige and MeCoun voting for affirmance, and Judges Bronson, Jew- 
ett, Mullett and H. Gray voting for reversal, holding that the defendants were not 
liable without proof showing that they held under the title of J. S. R., or that J. ALL 
at the time of his purchase of Lot No. 73 knew that J. 8. built the wall and that he was 
unpaid therefor, and that in the absence of such proof the provision in the deed of J. 
A. I. to the defendants to pay for the wall when used must be deemed to have been 
made for the benefit of J. A. L, and the reference to R. D. in the deed mere matter of 
description ef the wall to be paid for, And it seems from the opinion of Judge McCoun, 
in which the Judges voting to affirm concurred, that the plaintiff would have been 
entitled to recover against the defendants on proof of his deed alone, as it was his 
property which had been taken and used by the defendants. And the Judges voting 
to reverse concede the plaintifi’s right to recover against the defendants on proof that 
they held under J. 8. R., or that the defendants’ grantor knew that J. 8. had built the 
wall and was unpaid therefor. 


This action was commenced in the Supreme Court in equity, in the 
First Judicial District. and under the statute of 1849 transferred to the 
Superior Court of the City of New York. On the trial it appeared 
that in August, 1812, John 8. Roulet and John Sanford each had in 
possession as owners, a city lot on Greenwich street, New York, ad- 
joining each other. Sanford was about to build a dwelling on his lot, 
when Roulet, in consideration that Sanford would build a wall on the 
North side of the dwelling about to be erected by him, that should 
stand seven inches in width on the lot of Roulet, granted to Sanford 
licence to enter upon his lot for that purpose, and agreed to pay him 
the value of the wall whenever it should be used by Roulet, his heirs, 
executors, administrators or assigns, as a party wall. Sanford, in pur- 
suance of the licence and agreement of Roulet, entered upon the lot 
of the latter and built the wall, and afterwards, in 1815, sold his lot 
to Robert Dickey; in 1844 the defendants, under a deed from John 
A. Isline, entered upon the lot occupied by Roulet in 1812, and in 
1845 built upon the lot a store, and used the wall built by Sanford. 
The deed from Isline to the defendants contained a clause reciting 
that the wall in question had been erected by Robert Dickey. and 
providing that it should * be paid for” by the defendants whenever it 
should be used by them. The plaintiff, in 1838, became seized in fee 
of the title of Dickey to the lot conveyed to him by Sanford, and in 
1847 became the owner of the demand of Sanford for building the 
wall. It was proved that the wall described in Isline’s deed to defen- 
dants was built by Sanford and not by Dickey, and that it was worth 
$235, for which amount the plaintiff recovered judgment against the 
defendants, who appealed to this Court. 


fl. B. Cowles, for appellants. 
Thomas C. T. Buckley, for respondents. 


| H. Gray, J.—By the terms of the contract under which Sanford 
VOL. XI. 4 














26 THE NEW-YORK LEGAL OBSERVER. 





Court of Appeals.—Brown agt. Pentz and others. 





erected the wall in question he was to be paid for it by Ronlet wher 
he should build upon the adjoining lot, or the wall should be used by 
him, his heirs, executors, administrators or assigns. There is neither 
allegation nor proof that Isline or the defendants are the heirs or as- 
signs of Roulet, or that the defendants hold in any manner in subor- 
dination to his title, for aught that appears the title of Isline was ad- 
verse to that of Roulet. Nevertheless he had the right (which the 
defendants cannot question) to provide for the payment to Sanford 
for the party wall built by him in the event of its being used by them ; 
but when such provision is made by a party under no obligation to 
make it, it should be so free from ambiguity as not to be susceptible 
of any reasonable construction of being considered a provision for the 
benefit of the party making it; the question then arises whether Is- 
line intended to obligate the defendants to pay the builder of the wall 
its value in the event of its being used by them ; the provision is tha 

one half of the party wall is to be paid for “ whenever they should 
build upon the lot or use the wall;” the mere fact that the clause refer- 
ed to stated that the wall in question was erected by Dickey, is not, un- 
aided by any extrinsic circumstances, sufficient evidence that the builder 
of the wall, whoever he was, had not been paid ; it is by no means unrea- 
sonable to suppose that the statement that the wall was erected by Dickey 
was intended merely as descriptive of the wall to be paid for, and 
having no regard whatever to the person to be paid. So far then 
alone as the deed above furnishes evidence the obligation to pay must 
be regarded as having been made for the benefit of Isline, the owner 
who conveyed to the defendants the land upon which the wall stood, 
and unless the extrinsic circumstances point to some other person than 
him as the one to whom payment was to be made, the plaintiffshould 
not have recovered. It is not enough to show that a third party built 
the wall, and was to be paid for it when it was used ; but it should at 
least have been shown that Isline knew that the builder was unpaid. 
lt is idle to su pose that he intended to provide for the payment of a 
demand of which he was wholly ignorant. If it had been shown that 
Isline held under Dickey, who derived his title from Sanford, and 
knew that the builder of the wall was unpaid for his services and 
materials, and was to be paid when the wall was used, then perhaps 
it might be inferred that it was for the benefit of the builder that the 
provision was made. There is, however, no evidence in the case to 
show that Isline ever knew Sanford, or heard that he was the builder 
of the wall in question. On the contrary, the provision in the deed 
relied upon by the plaintiff upon its face states that Isline at the time 
of making it supposed the wall was erected by Dickey, to whom San- 
ford, in 1815, conveyed the lot upon which his part of the wall stood. 
This repels the idea that Isline was cognizant of the arrangement be- 
tween Roulet and Sanford and had reference to it. There is no evi- 
dence that Isline knew that one half of the expense of the wall was 
not borne at the time it was built by the owners of the respective lots 
on which it stood, hence none pointing to any other than Isline as the 
one to whom the wall was to be paid for. Thereis no pretence that 
the plaintiff is entitled to recover unless the provision in the deed to 
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the defendants was intended for the benefit of the unpaid builder of 


the wall. The evidence is insufficient to justify such an inference and 
the judgment should therefore be reversed. 





McCoun, J.—The north wall of Sanford’s house, built by him in 
1812, on lot No. 73, was placed partly on lot No. 75, adjoining, then 
in possession of Roulet as the owner thereof. This was done under an 
agreement in writing betweei Sanford and Roulet, by which the lat 
ter agreed, in case he should thereafter build upon lot No. 75, or if the 
wall should be used by him, his heirs or assigns, as a party wall, then 
he would pay one half of the value of such wal]. The wall when built 
still belonged wholly to Sanford. He was not a trespasser by build- 
ing it partly on the adjoining lot. The agreement was a licence to 
enter upon that lot and to erect it there. At any time before the wall 
was used by the owner of that lot as a party wall Sanford or any gran- 
tee of his was at liberty to take it down and remove it. It formed a 
part of his house, and though overlapping another’s land, it was trans- 
ferrable by any deed of conveyance which Sanford might make of his 
house and lot. The title to that part would pass and vest in a pur- 
chaser the same as any other part of the premises.* By sundry suc- 
cessive conveyances the title to lot No. 73,now known as 69 Green- 
wich street, became vested in Brown, the plaintiff below, in the year 
1838, with the identical house built by Sanford still standing upon it. 
As yet the wall had never been used as a party wall by any owner or 
occupier of the adjoining lot. Brown continued to be the owner, when 
in 1845 the defendants below, having acquired the title to the adjoin- 
ing lot, formerly No. 75 (now 71), erected a building upon it, and for 
the first time used the wall in question, by making it a party wall be- 
tween them as the owners on one side and Brown as the owner on the 
other. From these facts it is plain that if the defendants are bound 
to make compensation to anybody for the use they had made of the wall, 
it must be to Brown, because 7 7s his property which has been taken 
and used by the defendants. To him, therefore. the right to compen- 
sation naturally belongs, and it is not essential to that right that the 
plaintiff should show anything more than he has done ; but for greater 
caution, and to secure the defendants from all danger of being called 
upon by Sanford’s representatives to make compensation, founded on 
the original agreement with Roulet, the plaintiff below shows that he 
is the holder of that agreement also, by assignment from Sanford’s 
administratrix. And why should not the defendants below be bound to 
make this compensation? They have taken and used their neighbor’s 
property with his consent. The wall was placed there to be used in 
the way they have used it. It was built expressly with reference to 
such a use, and was to be paid for when so used, and not: before. The 
condition on which payment was to be made has never happened until 
now. ‘The defendants are not at liberty to say it may have been paid 
for already by somebody else, especially as they took their deed with 





*See 4 Kent’s Com., 7th ed. m. p. 467, and cases cited; United States » Appleton 
1 Sumn. Rep. 492. 
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express notice in the deed itself that the northerly wall of the house 
adjoining was a party wall covering seven inches of the land which 
they had bought, and was to be paid for by them whenever they 
should build and should use it. True, the deed does not say to 
whom payment was to be made, and it was not necessary it should. 
The law determines that, upon the principles I have stated. It also 
appears there was a mistake in the deed in speaking of the wall as a 
wall erected by Robert Dickey which they were to pay for; but this is 
immaterial. The wall spoken of was the wall then standing, and the 
same which they have used, and this is the wall built by Sanford under 
an agreement with Roulet, and there never has been any other. And 
have not the defendants acquired a property which they did not before 
possess, by taking the northerly part of the wall into their building in- 
corporating it with their new structure, and making it a part thereof ? 
It has now become their property, that is, seven inches of it, which 
stands upon their land. It is no longer liable to be removed or dis- 
turbed by the owner of the other lot. If ever it should become dilapi- 
dated so as to require reparation or renewal, one owner can compel 
contribution from the other towards the expense (Campbell vs. Mesin 
4th John’s Ch., Rev. 334). In England there is a statute (14 Geo. II. 
Ch. 78), called the Building Act, to regulate the building of party 
walls, as a preventive against fires. The principles which govern 
between the owners of walls built under that Act in relation to their 
rights and liabilities, are equally applicable where a wall of that descrip- 
tion has been erected by agreement between the owners of adjoining 
lots. They are principles of natural justice which result from the 
nature of the interest or ownership in a party wall. Such a wall stand- 
ing partly on the land of one, and partly on the land of the other, does 
not, it is true, constitute a tenancy in common between them, because 
each owns in severalty to the dividing line of their respective lots, and 
therefore each of the house owners has aseparate property in a moiety 
of the party wall, and an easement likewise for the support of his house 
in the other moiety ; so that it has been held that one of them may 
maintain trespass against the other for pulling down so much of the 
party wall as stands upon his land. (Matts vs. Hawkins, 5 Taunt. 20; 
Gibbons on Dilapidations, &c., 110). 
In Gibbons’ Treatise, just mentioned, it is also said that, until the 

proportion of the expense of building the party wall is paid, the pro- 

erty in the whole wall and in the whole ground on which it stands is 
in the builder thereof, and when there is no other house adjoining the 
party wall at the time it is built, the portion of the expense becomes 
due from the neighbor as soon as he cuts into and first uses the party 
wall. When it is built against an adjoining house, the portion becomes 
due when the wall is finished. (Gibbons 123. See also Stuart vs. 
Smith, 2 Mars. 485.8. C. 7th Taunton 158.) LIentertain no doubt of 
the correctness of the decision of the Court below. 
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Superior Court. 
December Special Term, 1852. 
Before Mr. Justice BOSWORTH. 
Wuuam L. Roy agt. Saran Hariey anp orners. 


MOTION TO SET ASIDE JUDGMENT FOR IRREGULARITY—PRACTISING AS AN 
ATTORNEY WITHOUT BEING ADMITTED. 


The appointment or nomination of a special Attorney under the act of 1847 (Chap. 470, 
$46), must be approved and ratified by the Court before the person so appointed or 
nominated can be authorised to act. 

A person cannot be substituted as an Attorney in the suit merely by filing the written 
consent of the first Attorney, but, in all cases, an order of the Court is necessary to 
render the substitution valid, 

When these rules are violated, all acts and proceedings in the name of a person claiming 
to act as a special or substituted Attorney are irregular and void. 

Upon these grounds, a judgment dismissing the complaints and other proceedings in the 
name of a person claiming to act for the defendant as a special and substituted Attor- 
ney held to be irregular and set aside. 


The plaintiff moves to set aside for irregularity a judgment which 
has been entered, dismissing his complaint with costs. 

When the action was commenced, the defendant Harley appeared 
and put in an answer by an attorney of this Court. Issue was joined 
in February last, and the defendant’s attorney acted as such, until 
September. 

In September last the defendant, by an instrument in writing and 
under seal, appointed a person, not an attorney of this Court, her 
attorney, in the place and stead of the one who had previously acted 
as such, “to do all and singular every act, matter, and thing he may 
deem necessary to and for the purpose of defending” this suit on her 
behalf. The first attorney signed a written consent to the substitution 
ro! the other; in his place and stead, asthe attorney of the defendant 

arley. 

These two papers were filed with the Clerk of the Court on the 23d 
of September. A copy of the consent and notice of substitution were 
served on plaintiff’s attorney. No order of substitution appears to 
have been in fact entered, nor was any application made to the Court to 
permit the special attorney to appear in the suit, nor was any proof 
furnished to the Court of the execution of the power of attorney by 
the defendant Harley. 

After the filing of this power of attorney and the consent to substi- 
tution, an order was obtained by the special attorney, that the plain- 
tiff file security for costs, or show cause on the first of October, why 
security should not be filed, or his complaint be dismissed. On the 
first, an order was obtained directing such security to be filed on or 
before the 4th of October, or that the complaint be dismissed with 
costs. The latter order not having been complied with, a judgment 
was entered dismissing the complaint with costs. On the 7th of Octo- 
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ber, defendant’s costs were inserted in the entry of judgment, a judg- 
ment roll was filed and execution issued. These proceedings were all 
taken by the substituted attorney, and in his name, as being the attor- 
ney of the defendant Harley in this action. 

Since these proceedings were had, such attorney, as his affidavit 
states, has been admitted an attorney and counsellor of all the Courts 
of this State. 

These facts present the question, whether the judgment entered, and 
other proceedings had in the cause, by and in the name of the speeial 
attorney, are regular. 


J. H. Harte, for plaintiff. 
J. H. Sutherland, for defendant. 


Boswortn, J. (on consultation with Oaxrey, Ch. J., and Durr, 
CampseEtL, and Emmett, Justices) :— 


Prior to the present constitution and the judiciary act of 1847, no 
one could appear on the record or act, as the attorney of a party, in 
conducting the proceedings in a suit, unless he had been regularly 
admitted by the Court to practice as an attorney of the Court 
(2 R.8., 287). 

On being admitted and taking the oath of office, he became an 
officer of the Court. He acquired as such, various privileges, and 
incurred various liabilities, some of which are regulated by statute, 
and others by the settled practice of the Courts. 

The Courts had the power to strike his name from the rolls and 
deprive him of his office for misconduct. 

The Courts also exercised the power of relieving a suitor summarily, 
against the misconduct of his attorney, instead of driving him to the 
expensive and dilatory remedy of an action. The law was settled, that 
where an attorney had been retained and acted for a party, another 
attorney could not act for such party until he had been substituted by 
a rule of Court, and notice of such substitution had been served. If 
he undertook to act without having been thus substituted, his proceed- 
ings would be disregarded Jerome v. Boeran, (1 Wend., 293; Same 
v. The People, Graham Pr., 48—49). 

The present constitution (art. 6, § 8) declares that “any male citizen 
of the age of twenty-one years, of good moral character, and who pos- 
sesses the requisite qualifications of learning and ability shall be enti- 
tled to admission to practice in all the Courts of this State.” 

The Revised Statutes provided that “no person shall be admitted a 
counsellor, attorney, or solicitor in any Court, unless he be approved 
by such Court for his good character and learning ” (2 R.S., 287, § 66). 

The two provisions seem to be the same in spirit. The former was 
probably designed to deprive the Courts of the power to prescribe 
any term of clerkship or study, as a condition to the right to an admis- 
sion to practice. The requisite qualifications of learning and ability, 
and a good moral character were made the only conditions. The con- 
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stitution clearly implies that some tribunal must determine whether 
these exist in the applicant, and that the power of admission, and of 
refusing admission to practice, was to be vested at least in some one 
Court. The 75th section of the Judiciary Act vested that power in 
the Supreme Court. That section provides that any person applying 
to be admitted, “shall be examined by the Justices of the Supreme 
Court,” that such “ examination shall be at a General Term thereof,” 
that if the applicant “shall be found to be of good moral character, 
and to possess the requisite qualifications of learning and ability, the 
Court thall direct an order to be entered by the clerk thereof, stating 
that such person has been so examined and found to possess the quali- 
fications required by the constitution, and thereupon such person shall 
be entitled to practice as an attorney, solicitor and counsellor in all 
Courts in this State, until he shall be suspended from such practice, 
as hereinafter provided. * * * The Supreme Court organised by 
this act, shall possess the same power to remove or suspend an attorney, 
solicitor and counsellor, as is now possessed by the present Supreme 
Court and Court of Chancery ” (laws of 1847, p. 342, § 75). 

These provisions, while they abolish a prescribed term of study, 
seem designed to secure as high qualifications as had previously been 
required as conditions to admission, and to provide for a more thorough 
and responsible examination of applicants by directing that the 
examination shall be made by the Justices of the Supreme Court, at 
a General Term. It does not seem to have been any part of the pur- 
pose of the framers of the constitution or of the legislature, to affect 
the rights, duties, or liabilities of an attorney, or of the powers of the 
Court over them, with this qualification, that to one Court alone was 
confided the power of admitting, removing or suspending an 
attorney. 

The legislature of 1847, at its second meeting amended the judiciary 
act. Section 46 is in these words: “Any person of good moral cha- 
racter, although not admitted as an attorney, may manage, prosecute or 
defend a suit for any person, provided he is specially authorised for 
that purpose by the party for whom he appears, in writing or by per- 
sonal nomination in open Court ” (laws of 1847, vol. 2, p. 647, § 46). 

The defendant claims that her managing attorney, appointed by the 
written power of attorney, filed on the 23d of September, is authorised 
by this section to act for her, and that the proceedings conducted by 
him are regular. 

In Devries v. McKoan (1 Code R., p. 6), it was decided at a Special 
Term of the Supreme Court for the first district, that this section was 
unconstitutional. The opinion pronounced, states that it was unani- 
mously concurred in by the other Judges of the Supreme Court in 
that district (3 Barb., &. C. R., 196). ; 

This motion can be disposed of without expressing any opinion on 
that question. Evenif it be assumed that a person other than an “ ad- 
mitted attorney,” may manage, prosecute or defend a suit, if specially 
authorised in writing or by personal nomination in open Court, and if 
of good moral character, yet the existence of these conditions must be 
satisfactorily established before he has a right to act, and before his 
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acts can be recognised as valid. Asa matter of necessity they must 
be established to the satisfaction of the Court in which the suit may 
be pending or is to be brought. 

If the managing attorney is to acquire his authority from a nomina- 
tion of him by the party in open Court, it will then be the duty of 
the Court to determine whether he possesses the requisite of a good 
moral character. If his moral character is notoriously bad, or shall 
be satisfactorily shown to be so, it would be the duty of the Court to 
refuse to permit such person to appear in the suit. Unless this is so, 
and unless the Court has this power, then an attorney removed for 
official misconduct, might re-appear the next day under a special power 
of attorney, and act as attorney and counsellor in defiance of the Court 
which had removed him. 

There should be some order of the Court, to evidence the fact of its 
having permitted the person having a power of attorney, or who has 
been nominated in open Court, to appear for the party for whom he 
proposes to act. 

If the only evidence of authority to act is a written power of attorney, 
the execution of it should be proved. If an attorney has been previ- 
ously retained and has been acting as such, the newly appointed 
attorney should present his power of attorney to the Court, duly 
acknowledged or proved, a consent of the former attorney to the sub- 
stitution, and if a stranger to the Court, should also produce evidence 
of his good moral character, and apply for an order permitting him 
to be substituted and to act in the place and stead of the furmer 
attorney. When such an order has been entered, and notice of it has 
been served, he may proceed in the action, and his proceedings will 
then be regular, unless § 46 of chap. 470 of laws of 1847, is unconsti- 
tutional. 

That the judgment may show on its face that the proceedings have 
been conducted by a person having authority to act for the party in 
Court, so as to bind him by his acts, the order of substitution should 
be incorporated in the judgment roll (Code § 281, sub. 2; 12 Mod 
440; 1 Chit. Archb., 42). 

In this case, it is sutlicient to say, that after the defendant had 
appeared and answered by an attorney of the Court, all notices and 
proceedings on her behalf in the name of another person as her attor- 
ney, who had not been authorised by an order of the Court made in 
the action to appear and act for her, were entirely irregular. The 
judgment and execution must be set aside as irregular, but in this 
case it will be without costs. 





